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1. Legislation process. 

> 6 June 2012: Publication of a proposal for a directive of the European Parliament and of the Council by the 
European Commission establishing a framework for the recovery and resolution of credit institutions and 
investment firms (Draft Directive) 

> The Directive to be adopted with the involvement of the European Parliament and the European Council 
> By 31 December 2014: Member States to adopt the laws, regulations and administrative provisions necessary 

to comply with the Directive 
> From 1 January 2015: Member States to apply national laws, regulations and administrating powers adopted 

to comply with the Directive except for the bail-in tool 
> From 1 January 2018: Member States to apply national laws, regulations and administrating powers adopted 

to implement the bail-in tool 

Note 
> This Directive will certainly come 
> Exact timing and contents subject to European process and discussions 
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2. Objectives. 

> Provide authorities with the tools to intervene sufficiently early and quickly in respect of an 
unsound or failing institution  

> Ensure the continuity of the institution’s critical functions, while minimizing the impact of an 
institution’s failure on the financial system  

> Protect depositors 
> Shareholders and creditors to bear an appropriate share of the losses and minimizing taxpayer 

exposure to losses from insolvency support to institutions  
> Funds should come primarily from financial industry rather than from national budgets  
> Strengthen the internal market in the field of the financial market through harmonisation of the 

procedures for resolving institutions at the European Union level 

Note 
> No more ‘too big to fail’ – the Directive reintroduces insolvency to banking 
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3. Scope (Art. 1). 

> Credit institutions  
> undertakings whose business is to receive deposits or other repayable funds from the public and to grant 

credits for its own account or  
> electronic money institution within the meaning of Directive 2000/46/EC 

> Investment firms 
> Certain financial institutions if they are subsidiaries of a credit institution, investment firm, financial holding 

company, mixed financial holding company, mixed-activity holding company, parent financial holding company 
in a Member State, Union parent financial holding company, parent mixed financial holding company in a 
Member State and Union parent mixed financial holding company 

> Parent financial holding companies in a Member State, Union parent financial holding companies, parent 
mixed financial holding companies in a Member State and Union parent mixed financial holding companies   

> Branches of institutions having their head office outside the Union in accordance with the specific conditions 
laid down in the Directive – reinforces tendency to branch ring-fencing 

Note 
> Not limited to systemic banks 
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4. Key elements. 

4.1 Recovery and resolution planning 
4.2 Early intervention 
4.3 Resolution 

4.2.1 Sale of business tool
  
4.2.2. Bridge institution tool 
4.2.3. Asset separation tool 
4.2.4 Bail-in tool 

4.4 Write down of capital instruments 
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4.1 Recovery and resolution planning. 

General principles 
> Recovery and resolution plan as preparatory steps to avoid disorderly failure of institutions 

capable of causing financial instability 
> Both recovery and resolution plans to be prepared irrespective of the financial condition of the 

institution in normal times and be updated at least once a year 
> No extraordinary public financial support to be assumed  
> Enhanced coordination between the competent authorities from various Member States for 

institution(s) which are part of a group  



Credit institution or investment firm (Institution) 

Competent Authority (individual recovery plans)  / Consolidating Supervisor (group recovery plans) 

1) Submit 
individual and, if 
applicable, group 
recovery plan for 
review (Art. 6 
para. 1, Art. 8 
para. 1) 

Notification to Institution if 
there are deficiencies in the 
recovery plan or potential 
impediments to its 
implementation (Art. 6 para. 
3, Art. 8 para. 1) 

2) Submit revised 
recovery plan (Art. 
6 para. 3, Art. 8 
para. 1) 

If the Institution fails to submit a revised recovery plan or if the Competent 
Authority / Consolidating Supervisor  determines that the revised recovery 
plan does not adequately remedy the deficiencies or potential 
impediments identified in the original assessment, the Competent 
Authority may require the Institution to take action, such as 
> facilitate the reduction of the risk profile of the Institution 
> enable timely recapitalisation measures 
> make changes to the firm strategy, funding strategy and/or governance 

strategy (Art. 6 para. 4, Art. 8 para. 1 sentence 4) 

Competent Authority / Consolidating Supervisor shall assess the individual / group recovery plan 
as to whether 
a) the implementation of the plan would be likely to restore the viability and financial soundness 

of the Institution 
b) the plan or specific options could be implemented effectively in situations of financial stress 

and without causing any significant adverse effect on the financial system (Art. 6 para. 2, Art. 
8 para. 1 sentence 4). 

3 months 

> Any Competent Authority that disagrees with 
the assessment of the group recovery plan 
may refer the matter to EBA (Art. 8 para. 3) 

> EBA to take decision within one month (Art. 8 
para. 4) and the Consolidating Supervisor 
shall defer its decision (Art. 8 para. 5) EBA 

Recovery planning/1. 

7 
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Recovery planning/2. 

Note 
> Recovery planning is not far from what is done already under risk management principles 
> It boils down to how to improve the equity and liquidation position in stress situations 
> It differentiates between stand alone stress and stressed market environment 
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Resolution planning/1.  
Overview 
> Resolution Authorities (such as national central banks, financial supervisors, ministries of finance or special authorities depending on national laws 

(Art. 3 para. 3)) to draw up (i) resolution plans for each Institution and (ii) group resolution plans (Art. 9 para. 1, Art. 11 para. 1) 

> Resolution Authorities have the power to require Institutions and Competent Authorities in the relevant Member States to provide them with all the 
information necessary to draw up and implement resolution plans (Art. 10 para. 1 sentence 2, Section B of the Annex) 

> Resolution Authorities assess the extent to which Institutions and groups are resolvable. An Institution or group shall be deemed resolvable  

“if it is feasible and credible for the resolution authority to either liquidate it under normal insolvency proceedings or to resolve it by applying the 
different resolution tools and powers to the institution and group without giving rise for significant adverse consequences for the financial 
systems, including in circumstances of broader financial instability or system wide events, of the Member State in which the institution is situated, 
having regard to the economy or financial stability in that same or other Member State or the Union and with a view to ensure the continuity of 
critical functions carried out by the institution or group” (to be specified by EBA, in consultation with ESRB, in regulatory technical standards (Art. 
13 paras. 1 and 2, Section C of the Annex)) 

> The resolution plan to provide for resolution actions which the Resolution Authorities and the Competent Authorities may take where the Institution 
meets the conditions for resolution (Art. 9 para. 1 sentence 2) (see slide 11 below)  

> The resolution plan shall take into consideration a range of scenarios including that the event of failure occur at a time of broader financial 
instability or system wide events; it shall include similar information as in the recovery plan (see slide 7 above) and in particular (Art. 9 paras. 1, 2 
and 4)  

> a demonstration of how critical functions and core business lines could be legally and commercially separated from other functions  

> a description of (i) the different resolution strategies that could be applied according to different possible scenarios and (ii) on options for 
preserving access to payments and clearing services and other infrastructure 

> an analysis of the impact of the plan on other Institutions within the group and a plan for communicating with the media and the public  

> group resolution plans shall in particular set out resolution actions to be taken with regards to the group as a whole or part of the group (Art. 11 
para. 3)  



Resolution planning/2.  
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Institution 

Resolution Authority (in cooperation with Competent Authorities) 

Resolution Authority 
requests information 
necessary to draw up 
and implement 
resolution plans (Art. 
10 para. 1, Section B of 
the Annex ) 

When there are 
potential substantive 
impediments to the 
resolvability of the 
Institution, the 
Resolution Authority 
notifies the Institution 
(Notification) (Art. 14 
para. 1) 

Institution shall 
propose to the 
Resolution Authority 
measures to address 
or remove the 
impediments 
identified in the 
Notification (Art. 14 
para. 2) 

If the Resolution Authority assesses that measures 
proposed by the Institution do not effectively remove the 
impediments, it shall, in consultation with the Competent 
Authorities, notify the Institution of alternative measures, 
such as 
> requiring the Institution to (i) draw up service 

agreements (whether intra-group or with third parties) 
to cover the provision of economic functions or 
services, (ii) limit its maximum individual and 
aggregate exposures and (iii) divest specific assets 

> restricting or preventing the development or sale of 
new business lines or products 

> requiring changes to legal or operational structure of 
the Institution (Art. 14 paras. 3 and 4) 

Institution and 
Competent 
Authorities provide 
information to 
Resolution Authority 
(Art. 10 paras. 1 and 
2) 

4 months 
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Resolution planning/3.  

Note 
> Iterative process between Institution and authorities (even though strictly a plan of authorities) 
> Huge exercise to update resolution plan each year 



4.2 Early intervention. 

Powers 
> Competent Authorities may  

> require the management of the Institution to  

> implement measures set out in the recovery plan  

> identify measures to draw up an action program to overcome problems and a timetable for its 
implementation 

> convene the shareholders’ meeting of the Institution 

> replace board members or managing directors and/or  

> draw up a plan for negotiation on restructuring of debt with creditors (Art. 23 para. 1(a)-(f)) 

> contact potential purchasers to prepare for the resolution of the Institution (Art. 23 para. 1(g)) 

> under certain circumstances appoint a special manager to replace management (Art. 24) 

> Additional provisions for groups (Art. 25) 

12 
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Our Global Footprint. 

Linklaters has advised on significant 
deals in over 100 countries.  
In addition to serving clients from 
our 27 offices, Linklaters’ 
lawyers have expertise in key 
jurisdictions across Asia, 
emerging Europe, the Middle 
East and Africa.  

With more than 2,200 lawyers around the 
world, our clients access more market-
leading practices and experts in relevant 
practice areas than any other firm.  
Another distinctive quality is our strength 
across all practices: our international 
reach and top-tier expertise in the core 
areas of corporate/M&A, capital markets, 
banking and structured finance are 
unrivalled. 

.  

 

 

 

 

countries 
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Linklaters LLP 

Linklaters LLP is a limited liability partnership registered in England and Wales with registered number OC326345. The term partner in relation to Linklaters LLP is 

used to refer to a member of the LLP or an employee or consultant of Linklaters LLP or any of its affiliated firms or entities with equivalent standing and 

qualifications. A list of the names of the members of Linklaters LLP and of the non-members who are designated as partners and their professional 

qualifications is open to inspection at its registered office, One Silk Street, London EC2Y 8HQ, England or on www.linklaters.com and such persons are either 

solicitors, registered foreign lawyers or European lawyers. 

Please refer to www.linklaters.com/regulation for important information on our regulatory position. 

Dr. Sven Schelo 
Linklaters LLP 
Mainzer Landstraße 16 
60325 Frankfurt am Main 
Germany 
Tel.: +49 69 71003 214 
Mob.: +49 162 230 3028 
E-mail: sven.schelo@linklaters.com 
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